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INTRODUCTION 
Ever since India became a signatory to the TRIPS/WTO in December 1994, there has been thunderous uproar in many quarters of the populace. The farmers went up in arms against the provisions for unfettered rights to breeders of the new plant varieties ignoring the farmers' rights on traditional varieties; the academicians and social organizations including even the local pharma-industry raised hue and cry about granting product patents on pharmaceuticals/chemicals and food items which were covered under the earlier Act for process patenting only. The political will in the country, irrespective of the ideologies of the ruling party Members in Parliament, has swung and shifted from left to right and right to left till the final Patent Act 1970 (Amendment 2005) was passed by both the houses of Parliament on 23rd March 2005 to be effective retrospectively from 1st January 2005. The dissatisfaction still continues on several amended provisions and on the language details of the new Act which the proponents of the Act claim to be "user friendly" but the opponents are asking "which user?, the multinational companies or the Indian public?"

THE POLITICAL PING-PONG

Under the Congress regime:

 (Prime Minister Indira Gandhi, Jan.14, 1980 - Oct.31, 1984) at the WHO Conference in May 1981 stated;

“My idea of a better ordered world is one in which medical discoveries would be free of patents and there would be no profiteering from life or death.”

A.V.Ganesan, (Special Secretary, Ministry of Commerce) at the meeting of Negotiating Committee under Uruguay Round GATT on 28th July 1989 stated India's stand as follows:-

“The Protection of IPR has no direct or significant relationship to international trade. It is because substantive issues of IPR are not germane to international trade that GATT itself has played only a peripheral role in this area and that international community has established other specialized agencies to deal with them. It would therefore not be appropriate to establish within the framework of GATT and new rules and disciplines pertaining to standards and principles concerning the availability, scope and use of IPRs.

(Prime Minister P. V.  Narasimha Rao June 21, 1991 - May 10, 1996), 
Notwithstanding the aforesaid, India signed WTO/TRIPS agreement in December 1994 during the GATT Round 1994 that was to come into force w.e.f. 01.01.1995 and India then became obliged to change its Patent Laws in accordance with the TRIPS provisions. On 31st December 1994 India hurriedly drafted "Patent Amendment Ordinance" allowing EMR and Mail Box applications for foreign companies effective from 1st January 1995. 

The Patent Amendment Bill 1995 presented in the Lok Sabha and was passed by a thin majority on 22nd April 1995 but on 26th April 1995 the Bill was rejected by Rajya Sabha and referred to the Parliamentary Select Committee but before the Committee's report could be submitted, the Lok Sabha itself was dissolved and the Bill lapsed.

In the meantime the USA filed a case before the Dispute Settlement Body (DSB) of WTO for the India's failure to amend the Patent Act to permit EMR and Mail Box system for patents. India asked for time till 15th June 1999 but this was rejected.

Under the BJP-NDA regime 
(Prime Minister Atal Bihari Vajpayee; March 19, 1998 - May 22, 2004) 

PATENTS (Amendment) ORDINANCE 1999 was promulgated on 8th January 1999 to be effective from 1.1.1995 allowing EMR & MAIL BOX u/s Chapter IV-A. 

Muchkund Dubey, Foreign Secretary of India, in his Keynote Address at the Annual General Body Meeting IDMA, stated:

"The TRIPS Agreement goes against the Patent Act of India in practically all important aspects; with regard to the duration of patents, granting of process patents only for certain products, granting of compulsory licenses and licenses of rights".

Times of India 17th Dec.1999
 Murasoli Maran, Minister of Commerce& Industry, at the WTO Seminar, July 5, 2000 stated: 
"With pointed gun at their temple, the developing countries have no other go but to fulfill the unreasonable obligations which they unwittingly undertook to perform during the Uruguay Round"

Times of India 6th July 2000.
After the Doha declaration, the Parliament enacted on 25th June 2002, the Patents Bill and over-enthusiastically provided protection for micro-organisms although Art. 65(4) of TRIPS allowed India to wait until 2005 for such patents. Simultaneously the definition of the word “patentable inventions” in the case of pharmaceutical products was changed to allow patent holders to extend the terms of patents through patenting of new uses of food items and pharmaceuticals. The Indian Drug Manufacturer’s Association (IDMA) was and continues to be opposed to a large number of such changes. 

Under the CONGRESS-UPA regime 

(Prime Minister Dr. Manmohan Singh May 22, 2004 - till date) 

PATENTS (Amendment) ORDINANCE 2004 was promulgated on 26.12.2004 to be effective from 01.01.2005 and on 23rd March 2005 Patent Act 1970 (Amendment 2005) was enacted by the Parliament offering "more than necessary" compliance with the TRIPS.

The Left Front, supported the UPA to secure passage of the patent amendment act although CPI(M) website states that “The Left Parties have been consistently of the view that TRIPS was and continues to be an iniquitous agreement balanced heavily in favour of multinational corporations.” It justified its support for the Congress led UPA by claiming that it had won concessions from the government on the Bill’s wording, particularly the sections regarding pre-grant challenges and compulsory licensing.

The BJP and its allies staged a walkout when the Bill was introduced in the Lok Sabha mocking at the Left Front support declaring that “the Left flaunts red flag only outside (the) Parliament and waves green flag inside.” Ironically enough, the wording of the Bill was based upon a December 2003 draft prepared by the previous BJP-led NDA government thus exposing their double-face. 

The cause of above mentioned ping-pong game can be reasonably guessed by quoting New York Times, a great supporter of the interests of the US multinationals, where it had ceded in its 18th January, 2005 editorial that India’s patent legislation could have a serious adverse impact on the health of “hundreds of millions of people in India and worldwide. -- -. These rules have little to do with free trade and more to do with the lobbying power of the American and European pharmaceutical industries.”

A FAIT ACCOMPLI

The Patent Act 1970 (Amendment 2005) has thus finally come to exist against the above background. The main point of conflict was the deletion of Section (5) of the earlier Act which provided only for process patenting in food, medicine and drugs for period of 5 years from the date of sealing of the Patent or 7 years from the date of Patent whichever be shorter. In the present Act the product patents are now being allowed in these cases also. The restriction to process patenting in these vital sectors was in keeping with the interests of the country where a large population remains below poverty line and the development of processes alternative to the patented ones was an incentive to Indian scientists in the country to invent. This provision served to nurture the development of an indigenous pharmaceutical industry and by the 1990s Indian drug companies had become the fourth largest in the world when ranked by volume of drugs produced. Now with the product itself being patentable, an invention of any alternative process may not yield the desired effect.

The second bone of contention relates to the period of grant of Patents which is now uniform for all products for 20 years. This will seriously affect the availability of new life saving drugs at affordable costs for many more years than otherwise provided for under the earlier Act and this view is shared by several academics, economists and industry men in India and in other developing countries.

The third point is in the definition of "patentable inventions" wherein new use of a product was not an invention earlier. This has been amended to describe "mere new use" as being non-patentable invention u/s 3(d) of the new Act. This amendment, as aptly described, shall lead to "ever greening of Patents".

 Representation and Opposition proceedings have been substantially modified in the new Act and are premature in the context of the existing expertise and facilities in India. Accordingly the Controller of Patents will first publish application for patent and at that stage any person can file representation opposing grant of patent but he shall not become a party to any proceedings for the reason that he made such representation and the hearing at that stage will not be mandatory unlike post-grant opposition. Thus the pre-grant opposition has been done away and the post-grant opposition may be an exercise in futility considering the long-drawn judicial proceedings in India.

There is a claimed silver-lining in the new Act that Compulsory licensing can be granted not only for Indian markets but also for export of patented pharmaceutical products in certain exceptional circumstances but this is possible only if the importing country has a well developed Patent Act and has already granted compulsory license for the product. 

There is one solace in the new Act. Under the earlier Act the maximum time required for grant of patent could have been up to 104 months inclusive of 48m till request for examination, 18m for reference to the examiner, 12m for meeting requirements, 22m for opposition and 4m for request for sealing and grant. Under the present Act this has been reduced to 49 months at the maximum inclusive of 36m till request for examination, 3m for reference to examiner, 9m till the third party representation and 1m for grant. This can be reduced to minimum of 5 months with a request for early publication (1m), 3m for third party representation and 1m for grant of patent. Under normal circumstances, it should be only 27 months inclusive of 18m for publication, 3m for examination, 4m for meeting requirements by the applicant and 2m for third party representation and grant of patent. But this has great apprehensions in the mind of people and not unreasonably so, for irretrievable decisions taken by the Patent authorities with limited expertise and facilities available in the Indian Patent Offices in Kolkata, Mumbai, Delhi and Chennai, considering that these are loaded with over 8000 applications pending under the mailbox provisions which may be cleared hurriedly without proper scrutiny and analysis. It is too early to truly appreciate and assess the impact.
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